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OPINION

Thisappeal has not proceeded in astraightforward manner. Wewill attempt to set forth the
procedural background for this appeal, which we glean primarily from documents found in the
technical record.



PROCEDURAL BACKGROUND

On November 1, 2001, the Defendant entered a“best interest” or Alford! plea of guilty to
facilitation of rape, aClass C felony. Pursuant to aplea agreement, he was sentenced as amultiple
offender to serveten yearsin the Department of Correction. On November 19, 2001, the Defendant
filed his first motion to withdraw his guilty plea. Although the record on appeal does not contain
acopy of an order denying thismotion, the Defendant’ s brief statesthat the motion wasdenied. The
brief aso states that the denial of the motion was appealed to this Court, but that the appea was
dismissed for failureto file abrief. The records of this Court reflect that an order dismissing the
Defendant’ s appeal was filed on July 17, 2002.

OnJduly 17, 2003, the Defendant again filed amotion to withdraw hisguilty plea. On August
12, 2003, this motion was denied as being untimely filed. An additional motion to withdraw the
guilty plea was filed on August 21, 2003, which was summarily denied by the trial court on
September 4, 2003.

On September 22, 2003, and again on October 24, 2003, the Defendant filed additional
motions to withdraw his guilty plea. An attorney was appointed to represent the Defendant on
December 11, 2003. Thetrial court conducted an evidentiary hearing, apparently on the two most
recent motions, on April 29, 2004. At theconclusion of theevidentiary hearing, thetrial court found
that the Defendant voluntarily and knowingly entered hisguilty plea. Thetrial court stated that the
motion to withdraw the guilty pleawas denied. An order denying the motionsis not contained in
the record on appeal.

Thereafter, on July 25, 2005, the Defendant filed a motion to set aside his plea agreement.
On January 12, 2006, the Defendant, acting through counsel, filed anotice of appeal from thetrial
court’s“December 13, 2005 denial of hismotion to set aside hisguilty plea” The Defendant also
filed amotion to have his appointed counsel removed. This motion was apparently granted, and a
new attorney was appointed on January 12, 2006. Thisattorney wasallowed to withdraw on January
26, 2006. A subsequent attorney was appointed on January 31, 2006. Apparently this attorney was
also allowed to withdraw. Present counsel was appointed on March 14, 2006.

In hisappellate brief, the Defendant statesthat his“post-conviction relief hearing” was held
on April 29, 2004. At the conclusion of that hearing, the trial court denied the Defendant’ s motion
to withdraw his guilty plea. The Defendant acknowledges that he did not file a notice of appeal
within thirty daysof thetrial court’ sjudgment denying himrelief. Hisnotice of appeal wasnot filed
until January 12, 2006, after “another pro se motion to withdraw his guilty plea was denied on
December 3, 2005.”

1Provided there is afactual basis for entry of the guilty plea, a defendant may enter a guilty plea and maintain
his innocence if the defendant determines that the guilty pleaisin his best interest. See North Carolinav. Alford, 400
U.S. 25 (1970).
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ANALYSIS

The judgment of conviction in this case was filed on November 1, 2001. That judgment
becamefinal, at thelatest, on July 17, 2002, when this Court dismissed the Defendant’ s appeal from
the denial of hisfirst motion to withdraw his guilty plea.

Before sentencing, atrial court may grant amotion to withdraw aguilty pleafor any fair and
just reason. Tenn. R. Crim. P. 32(f). After the sentence has been imposed, but before the judgment
has becomefinal, atrial court may set aside ajudgment of conviction and permit the withdrawal of
a guilty plea “to correct manifest injustice.” Tenn. R. Crim. P. 32(f). The Rules of Criminal
Procedure do not authorize thetrial court to allow aguilty pleato be withdrawn after the judgment
of conviction has become final.

Motions to withdraw the Defendant’s guilty plea were filed on September 22, 2003, and
again on October 24, 2003. A hearing was conducted on these motions on April 29, 2004. It is
apparent that thejudgment of conviction had becomefinal long beforethesemotionswerefiled. The
trial court did not err by overruling the Defendant’ smotion to be allowed to withdraw hisguilty plea.

We also notethat, if treated as petitions for post-conviction relief, the motions to withdraw
the guilty pleawere not timely filed. A petition for post-conviction relief must be filed within one
year of the date of the final action of the highest state appellate court to which an appeal is taken.
See Tenn. Code Ann. 8 40-30-102(a). This Court dismissed the Defendant’ sinitial appeal from his
motion to withdraw his guilty pleaon July 17, 2002. If the motions to withdraw the guilty pless,
which werefiled on September 22, 2003, and October 24, 2003, were treated as petitions for post-
conviction relief, their consideration was barred by the statute of limitations. Id.

CONCLUSION

The notice of appeal in this case was filed January 12, 2006. This notice statesthat it isan
appeal from a December 13, 2005 order denying a motion to set aside aguilty plea. In his brief,
however, the Defendant acknowledges that the appeal is from the April 29, 2004 deniad of post-
convictionrelief. It isapparent that the notice of appeal wasnot timely filed. For the reasons stated
herein, this Court has determined that the interest of justice does not require that the timely filing of
anotice of appeal bewaived. Accordingly, this appeal is dismissed.

DAVID H. WELLES, JUDGE



